RE: TOWN AND COUNTRY PLANNING ACT 1390

P\E: LAND AT [ K ‘._".- e T T SO D
OLD TUPTON, CHESTERFIELD

RE: KEYS CHILDCARE LIMITED

OPINION

| am asked to advise Keys Childcare Limited ("KCC”") who are providers of

residential care and private education specifically focusing upon children.

Factual Backaround

KCC provide care for children in residential properties that are used for
the care of children in small groups. Up to four children with care ptaovided

by two care warkers over 24 hour per day by non-resident staff.

KCC are seeking guidance on whether a material change of use would
occur from C3 to C2 of the Use Classes Order 1987 in respect of a
residential property in Chesterfield. However KCC are seaking guidanlce
thal can be applied in 2 more general manner for properties that they are

considering acguiring.



All ground floor facilities would be shared. The preparation of meals would
be underlaken by the carers and the persons present would eat at the

same time. Due to other legal requirerments, all bedrooms would be filted

with focks. However the carers would have a key to each room.

The carer's room at first floor would comprise a bed, a wardrobe and a
desk in order to allow paperwork to be campleted. In addition, a small
office is anticipated to be provided at ground floor for general paperwork

and other associatea uses.

The chlidren would be aged In the region of 7 to 17 years. They would be
neither mentally nor physically disabled and would be housed on a
permanent basis, The children involved may have been taken into care
due to fears as to their phys'roaﬁvellbeing or in the unfortunate position of

having no available guardians.

At all times, two carers would be at the premises with the children.
The carers on site would comprise a Team Leader and a Residential Care
Warker. Two non-raesident staff would be on duty at all imes. However the
house rnay be under the supervision of a team of up to 6 or 7 aduit carers
who operate 8 hour shifts. The shifl patterns can be amended o improve
the service provided. In addition, at times of introduction of a new child to
the premises a third care worker may visit the premises as_a visitor. The
Team Leader and Residential Care Worker would work on a shift basis

with a half hour overlap between the new RCW or TL to be briefed an any
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The Proposed Activities

The subject property WSIER is 2 residential dwelling (C3). 1t is the
intention to use this p-roperty as a children’s care home. The premises will
be vacated by the owners an completion of the purchase.

The property cunrently comprises at ground floor reception roorn, lounge,
kitchen, utilily room, ground floor shower roomMWC, a Tamily
room/bedroom. At first floor it comprises a galleried landing and four
further bedrooms, (some en suite) and a family bathroam. Outside the
property e dweliing is set within & large site with a double garage and

parking for sevefal cars.

KCC proposes to carry out general works of repair and maintenance
together with gereral alterations to the internat layout that may includea the
sub-division of a larger bedroom. It is not anticipated that the works would
render the building not to benefit from the general faciliies associated
with a typical residential dwefling. No works 1o the external appearance

(save far generai repair and maintenance) are proposed.

Tne premises for the care of children would comprise the fallowing
accommodation at ground floor: living, clin}ing room, kitchen, utlity room
and officelsludy. The first floor- accommadation would be altered and
would comprise 4 bedrooms for the chlldren, a bedroom for the carer an

duty and a bathroom.

[\
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new issues that have arisen on the previous shift. The changes of shift

would be siaggercca.

The RCW night diity would be awake whila the TL and the children sleep.
If any matters arise such as a problem with one of the ehildren, the carer
is ahle to assist. The night shifi would allow the RCW to attend to
domastic chores such as ironing and tidying up. Nd naisy activities such
as. vacuuming would take place. The RCW would not sleep at the site;
however, the TL could work either & 12 or 24 hour shift and so lherefare
may need to sleep at the premises. The carers would care for the children

and coak, and all meals wauld be taken together in a family environmeant.

[ am informed that KCC are looking for a number of sites throughout the
UK. Il is aniicipated {hal they would be used in a similar manner, that is,
two carers provided for up o 4 children. It is anticipated that providing the
level of care and (he requisite accammodation, properties that would be
used would be large 5 bedroomed properties with sufficient space at
ground fioor for a study/offica for the carers to use. In addition all such
sites would have off-street parking or the use of a double garage so as to

discourage par«ing on ine highivay.
g 4

A Statutory Framework
Section 55(1) of the Town and Country Planning Act 1990 defines

developrment as including the “making of any mateiial change of use”
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subject to a number of exceptions. Section 55(2)(f) excludes from being a
material change of use buildings or fand used for the purpose of any
Class specified in an Order made by the Secretary of State. The relevant

Qider is the Use Clagses Order 1987.

Within that Order, Classas G2 and C3 are descilbed in the following

ferms:

“Class CZ2. Residential Institutlons. Use for the provicsion of
resldential accommodation and care to people In need of

care (other than a use within Class C3 (Dwelling Houses))

v

A dwelling house is dealt with in Class C3 which is defined as follows:

“Use as a dwelling house (whether or not as a sole or main

residence) -

(a) by a single person or by people living together as 2
family, or

(b) by not more than 6 residems llving together as a
single houschold (including a hausehold whera care

{s provided for residents).”

“Care” is defined in paragraph 2 as meaning:
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“"Personal care for people in need of such care by reason of
old age, disahlement, past or present depe‘ndenée on
alcohol or drugs or past or present mental disorder, and in
Glass G2 also includes the personal eare of children and

medical care and treatinent”.

The effect of Section 55(2)(f) is that a change of use from a canventional
dweliing house as a family home to use for not more than 6 residents
living together as a single housshold (including a household where care is
provided for residents) will not constitute development. The Uss Classes
Order 1987 was accompanied by a ministerial circular 13/87 when

introduced. Paragraph 37 of 13/87 slates:

“The new dwelling houses class groups together the use as
a dwelling house - whether or not as a sole or main
residence - by a single person or any number of persons
living together as a family, with use as a dwelling house by
no more than B people living together as a single
household. The key element in the use of the dWeIH-ng
house for other than family purposes is a conéept of a
single household. In the case of small residential care
homes or nursing homes, staff and residents will probabiy
not live as a single household and the use will therefare fall
into the residential institutions class, regardless of the size

of the home. The singe househald concept will provide
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more certainty over the planning permission of small group
homes which play a major role in the Governmcnt's
community care policy which is aimed at enabling disahled
and mentally disordered people to live as normal lives as
possible in touch with the community. Local Planning
Authorities should include any residont care staff in thelyr
calculation of the number of people accommodated.
The class includes not only familles or people living
together under arrangements for providing care and support
within the community but alse other groups of peeple such
as students, not necessarily related to each other,
who choose to live on a communal basis as a single

household.”

Leqgal Authoriiies

The application of Class C2 and C3 tfo a situation where occupants of a
house are in receipt of fuli-time care was considered in North Devon
District Council v. First Secretary of State [2003] JPL 1191. In that
case the property in question was to be oceupied by two children under
the supervision of a team of non-resident adult carers operating shifts so
thal thers ware two non-resident staff on duiy in the house at ail times.

Collins J held that thal siluation did . not fall within Class C3.

At paragraph 16 of his Judgment he stated:

“It seems to me that the Inspector’s appreach was, in this

respect, correct inasmuch as he was regarding the



-IH household as meahing more than just chlldren. Children

-

BJ’ need to be Ilooked after. They cannot mun 2 house.
They cannot be expacted to deal with all the matiers that go

to running a home, Sometimes, ot course, one recognises

-

that they are forced to do so, but as a matter of principle

l and approach, the whole point of these homes is that the
I children are regarded as nceding full-time care from an
4 adult, somao'ne to look after them, someone to run their

!4 lives for them, and someone ito make sure that the
household operates as it should. [t secins to me that in the

!‘! context “household® means more than mercly the bodies.
51 You have to consider whether the bodias aro capable of

being regarded in the true sense as a household. The same

would apply to those who sufier, for example, from physical

“—

or mental disabillty and who nead care in the community.

They, if they are not capable of looling after thamselves,

would not be regarded as a househald, hence the nead for

the carcr, hence the need for that addition to make it a

household within the meaning of the relevant class.”

17 He continued at paragraph 17:

“One has to have regard to the need that they be [iving:
together as a single household. The question then arises
whether carers who do not live but who provide,

nof necessarily through the same person, continuous
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24 hour care can be regardad as living together. In my view,
the answar to that §s “na”. consistent with thc approach
indicated by the Circular, what is required is indeed
resldential carc with the carer living in full-time and looking
after those in the premises who would otharwise be unable

to live as a housshold.”

Mr Justice Collins then expressed disagreement with the Judgment of
Popplewell J in R v. Bromley London Borough Council ex parte
Sinclair [1991] 3 PLR 60. That case involved three mentally handicapped
persons who lived in a housshold and were supetvised by Social
Worlers. The use, it was concluded, could properly be detenmined as
Class C3(b) use, In the Sinclair case, Popplewell J had concluded that
there was not a requiremernt within the 1887 Order that the staff had to be

living together with the residents. Collins J in the North Devon case

disagreed with that approach. He stated:

“A proper functioning household must exist, and, in the
context of a case such as this, that musf{ mean that the
children and the carer must resldc iIn the premises.

Otherwise, as it seemns to me, it clearly falls within

Class C2.»

Having concluded on the facts of that ease, that the use fell within

Class C3 rather than Class C2, Collins J held {on the basis of the



H Inspector's findings cf fact) that even if it was a Class C2 use, the change

[ of use was not "material” and therefore did not canstitute development

l requiring the grant of planning permission.

20 The North Devon case has been revisited in R (on the application of
Crawley Borough Council) v. Secretary of State for Transport and

the Regions [2004] EWHG 160 (Admin). This particufar case cancemead

non-residential care was provided. Richards J in his Judgment at

paragraph 29 in referring to the North Devon case stated:

J
'
! the use of a dwelling house for persans under a mental disability where
i
|
"It is not said, for example, by Collins J tﬁat the provision of
l full-time care by non-resident carers necessarity precludes
i a finding of occupafion as a single household. What it does
is focus, first, on those who are in occupation and ask
! whethar they themselves do constituts a houschold. It
hoids, for resasons set out in the Judgment, that children

E‘ cannot by themscelves be regarded as constltuting a

household. Whether or not that it right is not something that

[a
' [ need to decide, because that is not this case. This case is
E'J not concernod with chitdren, and what is said by Collins J In

respect of children does not govern this case.”

21 He continued at paragraphs 30 and 31;

10

Emmery, - s
Sent s g



|p

P o ]

“The observations he makes at the end of paragraph 16 of
his Judgment do indeed appear to go wider, but for my part
! would be very reluctant to read them as purporting Ito lay
down a principle that those who suffer from disabillity and
who need care in the community can never by themselves
constitutle 3 household, that Is to say that the reasoning
applied te children necessarily and invariably applies to
them too, ¥f the observations are ntended to fay down such
a principle, they are obiter, I do notneed to follow them and
| would decline ta follow them.

in my judgemcnl the correct position Is that In every case
the judgement to be made in the application of the criteria in
Class C3 depends upon the specific facts of the individual
case. There may indeed be cases where, having regard to
the nature of the disabliily suffered and the degree of care
required, persons resident in a house cannot senslbly he
said to constitute a housechold. But there will be other
cases, and In my judgement thlis is one of them, where
persons resident in a house can sensibly he said to
constitute a household notwithstanding that they have
some disahility and need care, That is so aven if the need is
for full-time care. I would reject any suggestion that in a
case where care is needed for those under a disahbility Class
C3 can apply only if the carars are in residence in the same
property_ as thess for whom they are caring. That would
seem to me to run counter to the language of Class C3 itself

and the underlying policy.”
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Richards J drew upon the case of R (Hossack) v. Kettering Borough
Council [2002] JPL 1206 and Simmons v. Pizzey [1978] AC 37
as demonstrating the proposition that “household” used to be determined

as a quastion of fact and degree.

Anpblication of Law and Policy

The assessment that is required involves a two-stage process:

(a) A determination whether the residents live togsther as a single

household; and

(b) In the event that it was concluded that the residents were not lving
together as a single houschold whether there was a material

change of use of the relevant premises.

The North Devon case has clearly been the subject of significant criticism
in the Crawley Borough Council case [ is my view that the proper
queastion to be asked, in the first instance, is whether the residents are
living fogether as a single household. Paragraph 29 of the Judgment of
Richards J sesnis to me to leave apen the question as o whether or not,
depending on the facts -of an individual cass, children cannct by
thernzelves be regarded as consﬁ'tuting a singte househcld. Richards J

expressly declined to decide that particular issue, as it was not necessary

12
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for the purposes of the case before him. However, he plalnly rejected the
notiar; that persons resident in a house in need of fuil-time carc are
necessarily precluded from constituting a household. On that basis, it whl
be necessary on a case by case basis (o determing whether the praposed
occupzihts (the children, in this particular case) could not be regarded as

capable of forming a single household.

Howaver, it Is plainly anticipated in my Instructions that the probahility is
that the proposed occupants (ie. the children in this particular case) would

not ha regarded as capable of forming a single housshold.

in that eventuality, the quesiion posed at (b) above nesds to be
addressed. [ wil ba recalled that in the North Davon case ilsslf, Collins J
upheld the Inspector's finding that no material change of use was involved
on the facts of that parficutar case. On this Ianalysis, there wouid have
oc;:urred a change from Class C3 1o Class C2. This, of itself, can be an
indication that a malerial chanye had taken place but is far from
conclusive. It is axiomatic that whilst the statute makes clear that changes
within a Class are nct development, i does not state that @ change from
one Class to another will be deemed to be material and therefore require
an express grant of planning germiission as representing developmeril

wittin the meaning of the 1990 Act.



I7 27 It would therefore be necessary to make an informed judgement as to
Il\ whether any change would be material in the use of premises giving rse
' -

to the need for a grant of planning permission.

I]] 28 As sat out above, Section 55 of the 1990 Act includes within the definition
of “development’” a ‘"material change of use”. With considerable
E understatemant the Encycliopaedia of Planning slaies:

N

l “Assessing what constlifutcs a “material” change in use is

not entircly siraightforward.”

29 Plainly @ change is not malerial if it is de minimis or merely a change in
the person conducting the use. The correst approach, in my view, is to
judge materiality in (and use consequences, having regard to the effect on
local amenity and praper land use consideratians: East Barnett UDG v.

British Transport Commisslon [1962] QB 484, Some guidance s

derived from the House of Lords case In Westminster Clty Council v.
British Waterways Board [1985] AC 6786. The Gouncit in that particular
case were alleging that a use of an ares of premisss was fimited to that of
a ‘street cleaning depot”, the use to which the premises had been put

! historically. Lord Bridge staled:

“Those uses (operated from the sijte) as already indicated,
included workshops, offices, storas, messing tacilities and

parking for a variety ot vehicles, both under cover and in the

14




open. This is Just such a mixture of uscs as would be
required by a wide varlety of undertakings whose busiess
was the operation of some kind of vehicular transport and
who required a base from which to operate. Whether, in any
particular case, the proposed use of the premises by such
an undertaking would Involve a material change of use

would depend on the detailed nature of the proposal. But it

would be of no relevance that the use of tho premises to

E enquire far what purposao the vehicles parked there wers to

be used when they left tlieir base.”

E 30 In this parlicular case, the outward ampearance of the building would
remain unchanged. The internal arrangements within the buiiding would

E be entirely consistent with that of a caonventional family home.

@ The essential question o determine is what, if any, actual changes would

occur as a result of the use proposed and, if change can be identified,

whether thal would be material in land use planning sense.

[t would seem, at least on a cursory analysis, that the aperation of the rota
system and its associated “comings and goings" could constitute -a
“change”. However, in view of the Class C3 definition of dwelling house as

capable of including 6 residents living idgether as a single househald (for

example students), the azsaciatzd lavel of activity is not likely to constitute
any significant (or even measurable) change. The differerice, it seems o

me, relates 1o the provision of care, that difference, whilst constituting a
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change, is not the equivalent of a “material change” unless and until it is
demonstrated that some land use consaquence in planning terms occours
as a consaquence of that change. For my parl | hav-e been unable to
ldentify any land use consequences that are derived from the

consequence of the provision of care.

In sharl, it is my analysis that it would be unlikety that up fo four children

could be regarded, in the dircumstances proposed In this case, as tliving
together as a single household. ‘Nevertheless, | consider on thel current
evidence that the proposed uss would be unlikely {0 constitute a “material
change of use” and therefare constilute development The change from a
conventional dwelling house to the imited care provision thai is referred to
for up to four children and non-resident carers operating a rota al the
preperty would nat give rise to fand use changes that could be regarded
as “material’, thereby triggering the requirement to obtain planning

permission.

Wheather the property enjoys the General Permitted Development Order
18945 rights to enlargement, improvemenl or othey alteration is debatable.
The Permitted Development Rights apply to a “dwellinghouse”.
The current burdan of authority is that premises in, for example, mixed
use, da not benefit from Permitted -Development Rights: Scurloek v.

Secretary of State for Wales [1976] JPL 431.

16
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By analogy in this patlicular case, the properiy Is not being used as a
dwellinghouse but a use that would fall within Class C2 of the 1987 Order.
Insofar as a residential care homs (of whatever size) does not enjoy
Permitted Development Rights, so too, applyling the same lagic,
the property would not, in my view, enjoy such rights under the 1995
Order.

Practical Consequences

The burden of this Advice is that it is, in all cases, a question of fact and

degree as o whether planning permission would ba required.

Given the significant financial outlay in acquiring property, these
conziderations must be in the forefront of KCC's mind when proceeding

with any acquisifion:

(a) An applicaiion, wherever possible, under Section 192 of the Town
and Country Planning Act 1980 for a Certificate of Lawfulness of
Proposed Use or Development should be made. This is an
application whereby a detailed description of the proposed aclivity
{s submifled formally to the Local Planning Authority for their
determination as to whether it constitutes developmant and
whether planning permission is required for &. In the event of a
determination _that no planning permission is required for the
praposal (in accordance wilh this Advice) the Cerlificale effectively

grants immunity from any enforcement procsedings by the Local

17
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(b)

Planning Authority based upon the factual premise that lies at the

hear! of the application for a Certificate; or

At the very least, prior to completion of any ftransaction,
the informal view of the professional officers of the relevant Local
Planning Authorily should be saught. Whilst this would not pravide
the same degree of assuredness as a Certificate as indicated
above, it would, in my view, give a degree of cornf.'o-rt to KCC
in praceeding with their transaction. It is unlikely, on the state af
current authority, that KCC would be entifled in the legal sense
to rely upan the advice of the professional ofﬁeér as binding the _
Local Planning Autharity to the view expressed. Even taking that

on board, it is still a sensible and prudent approach to adopt.

Overall Conclusion

For the reasans | have set out above, my Opinion is as follows:

(@)

in light of the current authority, there is an obligation ic consider
whether the children tﬁ-’emselves could constitute a single
household

Whilst | consider, on the current information, it is unlikely that a
conclusion could be-reached that the resident children could
constitute a househaeld, It is then necessary to consider whsther a

“material change of use” has occurred.

18
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(c) On the informalion currently available to me and consistent with
the North Devon case, the proposal here is unlikely to have land
use conseduences that lead one to the conclusion that a “material
change of use" has occurred.

(d) If so, no development within the meaning of Section 556 of the
Town and Couniry Fleznning Act 1980 has occurred with the
consequence that planning permission is not required.

(e) I do not consider that Permitted Developrnent Rights would apply
in respect of the proposed use.

(f) Prior to acquisition of & property, it would be prudent to make an
application for a C.em:ﬁcate of Lawfulness of Proposed Use and

Devalopmeitt in accordance with the 1990 Act

35 I belisve | have deall with all the maiiars raised, but it | can assist further,

do not hesitate 1o contact me.

(‘\Q\J Sk
JOHN BARRETT
Kings Chambers

- 36 Young Street J?“&‘ January 2007

MANCHESTER M3 3FT
and

5 Park Square East
LEEDS LS1 2NE



